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SYLLABUS

EPA Region IX brought an enforcement action against the Great Lakes Dredge and Dock
Company ("Great Lakes"), seeking a civil penalt§sd¥5,000for multiple alleged violations of the
Marine Protection, Research, and Sanctuaries Act of 1972 ("MPRSA") and a permit issued to the Port
of Oakland, California, under that statute. After a lengthy hearing, the presiding officer issued an Initial
Decision holding that Great Lakes, as a contractor to the Port, had committed all three alleged violations
involving ocean disposal of dredged, unpermitted sediments. However, he reduced the Region's
proposed penalty for these violations from $150,000 to $10,000. The presiding officer also held that
Great Lakes had violataHe terms of the MPRSA permit by dumping materials at a greater distance
from the center of the disposal site than the permit allowed (“off-center dumping”) on at least three
occasions. However, he assessed no penalty for these violations, based on his finding that Great Lakes
had made good faith efforts to comply with this requirement. He denied the Region's motion to file a
Second Amended Complaint that alleges additional violations for which the Region seeks $40,000 in
additional penalties.

Region IX argues in its appeal from the Initial Decision that the presiding officer's penalty
determination for the dredging and disposal violations is based on numerous erroneous conclusions of
fact and law. Most significantly, the Region argues that the presiffingr erred when he made a
determination whether the Port's permit should have authorized ocean disjadisal thie Oakland
Inner Harborsediments, and then concluded, basethahdetermination, that the gravity @feat
Lakes' conduct idisposing of unpermitted sediments was "slight." The Region further argues that the
presiding officer erred when he failed to assess civil penalties for five alleged instanitesoter
dumping. The Region also asks Beard to grant its motiofor leave to file the Secordimended
Complaint. The Region asks tBeard to review the recodknovg and to assess a total penalty of
$215,000 for the violations alleged in the First and Second Amended Complaints.

Held: Atotal civil penalty of $125,000 is assessed against Great Lakes for the three counts
of disposal of unpermitted sedimer$210,000) and three counts of off-center dumping ($15,000). The
Board affirms the presiding officer's determination that other instances of off-center dumping have not
been proven, and affirms his denial of the motion for leave to file the Second Amended Complaint.

The Board concludes thtte presiding officer impermissibly conducted an independent
evaluation othe riskposed by ocean disposal of dredged sedinfemis the Oakland Inner Harbor.
Where a Region has made a permit determination under the MPRSgathatlarsediments are
unsuitablefor ocean disposal, the potential of such sediments to cause environmental harm is thereby
established, and will be assumed once exposure or potential for exposure exists. Therefore, the Board
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assesses ifgenalty for these violations based on the significant element of harm inherent in the ocean
disposal of unpermitted sedintenand on the culpability of the Respondent in its dredging and disposal
operations.

Before Environmental Appeals Judges Ronald L. McCallum and
Edward E. Reich. Environmental Appeakidge Nancy B. Firestone did not
participate in this Decision.

Opinion of the Board by Judge Reich:

Region IX filed an administrative complaint on June 2, 1988, against the
Port of Oakland, California (hereinaftéhe Port"), a municipal department, and
Great LakesDredge and DockCompany (hereinafter "Greatakes" or
"Respondent"), a Nedersey company, alleging violations of Section 101(a)(1) of
the Marine Protection, Research, and Sanctuaries Adi9@®2 (hereinafter
"MPRSA" or "the Act"), 33U.S.C. 81411(a)(1)and an ocean dumping permit
issued to the Port under the MPRSI®S, 33 U.S.C. §1413. The Region amended
its complaint on September 30, 1988, alleging additional violations by both the Port
and Respondent (hereinaftee "First Amended Complaint”). The First Amended
Complaint proposes that a penalty of $225,000 be assessed against the Port and a
penalty of $175,000 be assessed against Great Lakes.

A lengthy hearing was held durifdarch and April1989. On April 4,
1989, the Region made an oral motidor leave to file a Second Amended
Complaint, which incorporates the allegations of the First Amended Complaint and
alleges additional violations. Tr.v.13 at 178-180. It filed a written motion to the
same effect ofpril 12, 1989. The Second Amended Complaproposed total
penalties of $282,008gainst the Port ar225,000against Great Lakes. The
presiding officer deferred ruling on the motion to file the amended complaint
pending the receipt of post-hearing briefs. On Febr@&ry1991 after the
submission of post-hearing briefs by all three parties, the Port entered into a
consent agreement with the Region, paying a penalty of $150,000 in compromise
of all allegations against it.

1 The proposed $175,000 civil penalty against Great Lakes is the total of $150,000 for three

instances of ocean disposal of dredged unpermitted sediments and $25,000 for five instances of
dumping materials at a greater distance from the center of the disposal site than the permit allows

(hereinafter referred to as "off-center dumpingSgen.33infra.
2 Tr.v.13 at 180.
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The presidingpfficer issued his Initial Decision cBctober 24,1991,
holding that Great Lakes had committed the three violations involving ocean
disposal of dredged unpermitted sediments that were alleged in the First Amended
Complaint. However, he reduced the propagedalty for the violations from
$150,000 to $10,000. itial Decision at 140. He also found that Great Lakes had
performed off-center dumping on “at least three" occasions, but assessed no penalty
for these violationsld. at 111.Seealsold. at 134. He denied the Region's motion
to file the Second Amended Complaind. n.1 at 5.

The Region has appealéd, arguing that the presiding officer erred when
he reduced its proposed penalfi@sthe violations alleged in the First Amended
Complaint; and that he further erred when he denied its motion to file the Second
Amended Complaint. The Region asks the Board to assess peotéty of
$215,000 for the violations alleged in the First and Second Amended Comblaints,
based on the statutory penalty factors. Great Lakes filed a Reply Brief in which it
argues that the presiding officer's Inift@cision should be affirmed in all respects.
The Board held oral argument on June 11, 1992.

For the reasons stated below, the Board assesses a totaéalty of
$125,0000r three counts of unlawful dredging and disposal, and three counts of
off-center dumping, as alleged in the First Amended Complaint. It affirms the
presiding officer's denial of the Region's motionfite the Second Amended
Complaint.

BACKGROUND
I. STATUTE AND REGULATIONS

The MPRSA prohibits the ocean dispd) and the transportation from the
United States for ocean disposal, of emgterial unless the activity is authorized by

% The Region filed its appeal on December 2, 1991. The Environmental Appeals Board, as the
Administrator's delegatee, has authority to decide appeals of initial decisions in MPRSA civil penalty
cases.Seeb7 Fed. Reg. at 5324-26 (Feb. 14, 1992) (revising 40 C.F.R. §822.04(a) and 22.30 to
reflect the role of the Environmental Appeals Board as the final decisionmaker in appeals of initial
decisions under Part 22).

4 The Region dropped one count of alleged unlawful spillage of dredged materials and reduced its
proposed penalties for unlawful spillage from $20,000 to $10,000. Region's Post-Hearing Reply Brief,
at 3n.2 (Dec. 15, 1989).

5 Reply Brief of Great Lakes Dredge and Dock Company (February 3, 1992).
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permit. MPRSA8101, 33 U.S.C. §1411The U.S.Army Corps of Engineers
(hereinafter "the Corps") has authority to issue permits, with EPA concurrence, for
the transportation and ocean disposal of dredged materials. MPRBA33
U.S.C. 81413; 40 C.F.R. §225.2(c), (d), and (e). Generally, the Act provides that
ocean dumping may be authorized dfdies not "unreasonably degrade or endanger
human health, welfare, or amenitiesthar marine environment, ecological systems

or economic potentialities.” MPRSA®2, 33 U.S.C. 81412. The Act requires the
Administrator to establish regulatory criteriar evaluatingproposed ocean
dumping, and requires the Corgisd the Administrator to apply the criteria in
making permit determinations. 40 C.F.R. §8§225.1, 225.2(c). EPA has issued such
regulations at 40 C.F.R. Parts 227 and 228. If EPA and the Corps disagree as to
whether particular sedimentomply with thecriteria, EPA's determination
prevails’ Section 105(a) of the Act, 33 U.S.C. §1415(a), authorizes EPA to assess
a civil penalty againsinyperson of no more th&b0,000for eachday of each
violation of the Act, its regulations, or the terms of any permit issued thereunder.
Section 105(a) further provides that EPA shall take into account, in determining an
appropriate penalty, the gravity of the violation, any history of prior violations, and
demonstrated good faith in attempting to achieysd compliance uponotifi-

cation of an alleged violation. Unlike most statutes that EPA administers, there is
no Agency penalty policy specifically for tHdPRSA. Therefore, there is no
Agency guidance for calculating appropriate penalties for these types of violations
other than the Agencylsroad-basedPolicy on Civil Penalties and associated
Framework forStatute-Specific Approaches Benalty Assessment discussed in
section linfra. In the absence of such guidance, the Board has been required to
examine extensively the circumstances of each violation and to relate those
circumstances directly to the statutory penalty criteria.

II. FACTUAL BACKGROUND

6 Pursuant to 40 C.F.R. 8227.1(a), "Parts 227 and 228 of [the ocean dumping regulations]

together constitute the criteria established pursuant to section 102 of the Act." Section 227.1(b)
provides that "[a]n applicant for a permit to dump dredged material must comply with all of Subparts
C, D, E, and G and applicable sections of B, to be deemed to have met the * * * criteria * * *."

7 There is no administrative appeal to the Corps or to EPA from a permit determination
under the MPRSASee33 C.F.R. §320.1(a)(2). The Corps may, under
specified conditions, request that EPA waive the regulatory permit criteria and allow the issuance of a
permit. 40 C.F.R. §8225.3(b) and 225.4. A permit issued under the MPRSA may be challenged by
bringing an action in federal court pursuant to the Administrative Procedure Act, 5 U.S.C. §702, and 28
U.S.C. §1331.SeeSave Our Sound Fisheries Ass'n v. Callav@87 F. Supp. 292, 297-298 (D.R.I.
1974).
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Oakland Inner Harbor contains a navigation channel (hereinafter the
"Federal Channel") approximatefgur miles long ands00 feet wide® located
between the cities of Oaklandtte north and Alameda to the south. The Corps c-
urrently maintains the Federal Channel to a dept3®feet Mean Lower Low
Water (MLLW). In 1986, Congress enacted legislation authorizing the Corps to
deepen the channel from a depth of -35 feet MLLW to a depth of -42 feet MLLW,
and to construct an 1,100-foot diameter turning basin at its eastern end so that the
Port can moreasily accommodatupercontainerships. The Port, which shares
the cost of the project with the Corps, entered into a contract with Respondent on
April 20, 1988, to perform the dredging for the initial phase of the project. Port Ex
32. Phase I consists of deepening the existing Federal Channel to a depth of -38
feet MLLW and constructing the turning basin. The entire project is ultimately
expected to involve about seven million cubic yards of dredged material.

On May 3, 1988, after considerable discussion and analysis, EPA Region
IX sent a letter to the Corps concurring in the use of Ocean Dredged Material
Disposal Site B1B for disposal of dredged materifitbm the Oakland Inner
Harbor, conditioned on a prohibition against ocean disposal of sediments from the
two areas of the proposed turning basin that lie outside the Federal Channel,

8 Federal Channels are navigation channels that are dredged and maintained by the federal

government. Tr.v.23 at 36.
9 Water Resources Development Act of 1986, P.L. 99-162.

Site B1B is located at 37 degrees 29'00" North latitude, 122 degrees 48'00" West longitude,
approximately 25 nautical miles southwest of the Golden Gate Bridge, with a radius of 1.0 nautical
miles. SeeEPA Comments on the Oakland Inner Harbor Dredging Project (hereinafter "EPA
Comments") at 1. Complainant's Exhibit (hereinafter "C Ex'$éde alsdHalf Moon Bay Fishermans'
Marketing Ass'n v. Frank Carlucd347 F.2d 1389, n.1 at 1390 (9th Cir. 1988), amended 857 F.2d

505 (9th Cir. 1988).

10
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referred to in the Port's plans and hereinafter as the "A-1" and "A-2"areas. The
A-1 area lies

north of the Federal Channel and south of the Schnitzer Steel Company*facility.
The A-2 area lies south tfie Federal Channel and north of the former Todd
Shipyard (now the "Alameda Gatewa¥”). The letter stated that EPA lacked data
to evaluate adequately the material below a layetagfin the A-2 area* and,
therefore, EPA had assumed that the material belowldidayerposed similar

risks to those posed by the material above it. It added that EPA:

[WI]ill reevaluate our decision the Corps submits the results of
* * * additional tests and requests further review of the
suitability of this material for ocean dispo&al.

1 C Ex 1. Letter from EPA Regional Administrator Daniel W. McGovern to Colonel Galen
Yanagihara, District Engineer for the Corps, May 3, 1988. EPA's letter stated that, based on chemical
analyses and bioassay and bioaccumulation data:

Only Oakland Inner Harbor dredged material determined to be suitable for
ocean disposal, as described in the enclosed comments, may be disposed [sic] at
the B1B * * * site.

EPA Comments, appended to the letter, stated that:

EPA has determined that only dredged material from Reaches 1, 2 and 3 and
the Channel area of the turning basin meets the criteria for evaluating
environmental impact defined at 40 CFR 227.4. Therefore, only the above
material is suitable for ocean disposal at the B1B site.

The unsuitable material is approximately 100,000 cubic yards of dredged
material from the areas adjacent to Todd Shipyard and Schnitzer Steel.

EPA Comments at 2. As the bases for its conclusion, the EPA Comments cited "Results of
Confirmatory Sediment Analyses and Solid and Suspended Particulate Phase Bioassay Tests on
Selected Sediment from Oakland Inner Harbor," April 1988 (Comment Draft); and
Preliminary Bioaccumulation Test Results for the Oakland Inner Harbor, April 27, 1@88he
reports are based on tests that were performed on sediments collected March 21 and March 27, 1988,
by Pacific Northwest Laboratory, Battelle Memorial Research Institute, Sequim, Washington, pursuant
to a contract with the Port.

12 SeePlan for Dredging Oakland Inner Harbor Channel, March 15, 1988. C Ex 21.

B

14 Although the letter does not identify the prohibited areas as A-1 and A-2, it is undisputed
that the intended reference is to those areas.

15 The Corps sent a letter to EPA on June 30, 1988, which, among other things, stated that the
Corps now considers that the A-2 sediments below the clay layer are suitable for ocean disposal. Port
Ex 17. EPA formally agreed with the Corps in an August 4, 1988 letter that stated that EPA will be

(continued...)
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The Corps issued Permit No. 17317E35 (“the permit") to the Port on May
5, 1988, with EPA concurrence. C Ex 2. The project, as described in the permit,
involves dredging the existing lower four miles of the Federal Channel "from -35
feet mearower low water(MLLW) to -38 feetMLLW plus onefoot allowable
overdepth," and disposing of approximatéld0,000cubic yards of sediments
dredged from the existing Federal Channel aBthB Ocean Disposal Dredged
Material Site. The project also involves construction of an eleven hundred-foot
diameter turning circle dredged to the same depth.

The permit provides that the approximatdl90,000cubic yards of
dredged material from thereas of the turning basin that lie outside the existing
Federal Channel and adjacent to the Schnitzer facility and the former Todd facility
(i.e, the A-1 and A-2 areas, respectively) will be disposed of either at the B1B site
"or at an approved uplargite." Permit ata. However, it provides that "[n]o
dredging shall occur within those areas of the turning basin located outside of the
existing Federal Channel until the location of the appropriate disposal site for the
dredged material has been determined, and the permittee has been notified by the
Corps of Engineers that dredging and disposal may procxd The permit also
provides, amongther things, that "[n]o overflow of the dredged material contain-
ment barges or scois aflowed;" and that all dredged material must be dis-
charged while the scow is positioned within a specified distance from the center of
the B1B disposal sit€.  On April 20, 1988, several weeks before the permit was
issued, the Port awarded a contract to Respondent to perform the dredging and
disposal. Initial Decision at 10.

15(...continued)
modifying its May 3, 1988 concurrence letter to allow ocean disposal of A-2 sediments dredged from
below the clay layer. Port Ex 18.

16

The terms "barge" and "scow" are synonymous.
Special Condition 4(d).
Special Condition 4(g). Specifically, the permit provides that:

17
18

The disposal vessel shall pass within 20 meters of the ODMDS (B1B site)

center and disposal shall not commence before closing to within 30 meters of
the line perpendicular to the path of travel which also passes through site center.
Nor shall disposal continue after the vessel passes 60 meters beyond the
aforementioned line. Vessel speed shall be adjusted so that all dredged material
is discharged within the given limits.
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Responderbegan to dredge on May'8, the day after the permit was is-
sued, but it was required to stop after an hour of dredging by a temporary
restraining order (TRO) issued by the United States Court of Appeals for the Ninth
Circuit. SeeHalf Moon Bay Fishermans' dfketing Association v. Frank Carluc-
ci, 847F.2d1389(9th Cir.1988), asmamended857 F.2d505 (9th Cir. 1988)%
Dredging resumed on May 12, when the court lifted the RO.

Respondent dredged permitted matefiam thecenter of the Federal
Channel, and filled and dumped Loads. 1, 2 and 3, and partially filled Load
No.4 between May 12 and May 14. Early Saturday morning, May 14, at the Port's
request, Respondent repositioned its dredge vessel and began a dredging cut from
east to west, parallel to the Federal Chaffnel. Respondent believed that it had
positioned its dredge vessel so that its dredging cut created a "sideslope" outside the
southern bouraty of the Federal Channel. That is, it intended to dredge up to the
channel line at the authorized depth but to extend approximatefgeeto the
south of the southern boundary of the channel at the sitface. It completed filling

1 Respondent's dredging operations for this project involved the use of large mechanical

"clamshell" buckets that are attached to crane-like devices mounted on dredge vessels. The dredged
material was deposited on scows that are approximately 55 feet wide and 230 feet long, which open in
the center to disgorge their loads. The scows are pulled by tugs to the disposal site. Respondent used
two scows, No. 34 and No. 35, for the operation, each of which holds 4,000 cubic yards of dredged
material. SeeTr. v. 11 at 74,88; Tr. v. 24 at 151.

2 The Half Moon Bay Fishermans' Association sued to enjoin the disposal of dredged
sediments at the B1B site, claiming that the Corps had not prepared an adequate Environmental Impact
Statement (EIS) for the port expansion project, as required by the National Environmental Policy Act.
The federal district court denied the request for an injunction. By stipulation of counsel, the court of
appeals heard the fishermen's appeal from the district court's ruling.

2 Half Moon Bay Fishermans' Marketing Association v. Frank Car|ugtY F.2d 1389 (9th
Cir. 1988), as amended, 857 F.2d 505 (9th Cir. 1988). The court of appeals held that the district
court's denial of the injunction against dumping of dredged sediments at the B1B site was not an abuse
of discretion. Although it agreed with the fishermen that the Corps' EIS was inadequate, it held that
EPA had "saved the day" for the project by performing additional analyses of the potential impact of
the planned dredging and disposal pursuant to its authority to concur in the permit determination. 847
F.2d at 1395.

A Technical Review Panel consisting of Corps and EPA representatives met on May 11,

1988, during the six-day hiatus in dredging. Initial Decision at 28. The Panel confirmed its earlier
conclusion that sediments from the A-2 area above the line of undisturbed clay are unsuitable for ocean
dumping. However, reversing its earlier conclusion, it determined that A-2 sediments that underlie the

clay layer are uncontaminated and are therefore suitable for ocean disgoabB2.
2 SeeRespondent's Reply Brief at 12 and record references therein.

Testimony of Stuart Hilgendorf, Respondent's project field engineer. Tr.v.11 at 40,79;

Testimony of William Hannum, Respondent's Pacific Region Manager, Tr. v.23 af&28lso C Ex

(continued...)

23
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Load No. 4 (Scow No. 35) with dredged materials and sent the scow to the disposal
site that afternoon. However, the doors on the scow malfunctioned and would not
fully open. Although it appears that most of the dredged material remained on the
scow, some of it was dumped at the disposafsite.

Respondent filled Scow No. 34 and dumpexhd No. 5 on Sunday
morning, May 15. It then repaired Scow No. 35, added additional dredged materi-
als, and sent Scow No. 35 to the disposal site at about 5 p.m. Sunday.

Shortly thereafter, Mr. John Beery, the owner of the former Todd Ship-
yard, approached the dredge vessel, claimed that Respondent was dredging on his
property, and demanded that dredging be halted. Mr. Janifys GreatLakes'
dredge superintendent, consulted the dredge vessel's electronic positioning system
(EPS)® and concluded froEPS datdhat the dredge was properly positioned.
However, he decided to move it in order to avoid a legal dispute with Mr. Beery.
According to Mr.Duffy's testimony, hdéad his "first inkling that something was
wrong" when he entered additional data intodbenputer in order to re-position
the dredge vessel. Heund that theeomputer'had usintersecting the shoreline
where we should have been running parallel to the shore." Tr. v.5 at 19-21. This
discovery alerted him to the possibility that the dredge vessel had been improperly
positioned orMay 14andMay 152 Several hours later, Mr. Duffy learned that
one of Respondent's employees had mistakigahsposed two numbers when
entering data into thEPS, causing the EPS to give inaccurate information about
the position of the dredge ves$el. At about 9 p.m., Respondent corrected the
location of the dredge vessel and resumed dredging. It duhgzetiNo. 6,
carrying sediments that had been dredged on May 14 and 15, at about 10:15 p.m.
on May 15. Seelnitial Decision at 44et seq for a more detailed factual
description.

%(,..continued)
113. Hannum and James Duffy, Respondent's dredge superintendent, said that they believed that it was
within the scope of the permit authorization to create a side slope outside the project boundary to
minimize material from sloughing into the excavated area. Initial Decision at 85.

24 SeeRespondent's Post-Hearing Brief at B2ealso Respondent's Daily Performance
Record for May 14, 1988 (C Ex 7).

% EPS utilizes signals from a transmitter that is located on the mast of the dredge to transmit
signals to transponders that are located on the shore, and thereby calculates the position of the dredge
vessel. Initial Decision at 49, n.52.

% Respondent's Answer admits that "on or about 8:45 p.m. on May 15, 1988, it had some
information that indicated that its dredge may have been mispositioned." Answer at Para. 12.

' Tr.v.5at 30-35.
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Respondent had dredged in tin®ng location from early on the morning
of May 14 until about p.m. on May 15. It concedes that, during that time period,
it dredged outside the area authorized by the permit, along a path that was parallel
to and about 60 to 70 feet south of the southern Federal Channel line. Respondent's
Post-Hearing Brief at 2, 138.  All dredging was halted on May 16 by a state court
injunction which remains in effeét.

[ll. ADMINISTRATIVE ENFORCEMENT LITIGATION

Region IX filed an administrative complaint against the Port and Respon-
denton June 1, 1988. As amended on September 30, 1988, the complaint alleges
that Respondent violated the MPRSA and the permit as follows:

(1) Respondent dredged ab&800cubic yards of sedimenfsom an
unauthorized area located "adjacerthInner Harbor Channét" and from the A-
2 area on May 14 and 15; and unlawfully disposed of some of the sediments (Load
No. 4) within the B1B area (Count ¥).

(2) Respondent addedlditional unpermitted sediments to Scow No. 35
(Load No. 6) and disposed of them at the B1B site at approximately 10:13 p.m. on
May 15, in reckless disregard of information that it had dredged in a forbidden area
(Count 2).

2 Respondent's cut was about 110 feet wide, partly inside and partly outside the Federal

Channel. Respondent's Reply Brief at 37-38. The area that was dredged outside the Federal Channel
consisted of the ten feet that Respondent intended to dredge and an additional area approximately 60
feet wide that resulted from the navigational error. Tr. v. 11 at 42.

» Port of Oakland et al. v. The Superior Court of San Mélety 15, 1988), cited imitial
Decision n.51 at 48 The injunction is based on the Port's failure to have obtained approval for the
project from the California State Coastal Commission.

%0 Inresponse to a May 16 complaint filed by Mr. Beery, a joint Corps-EPA panel was created
to investigate the alleged unauthorized dredglBgeMemorandum from Corps-EPA Joint Panel to B.G.
Kelly, U.S. Army Corps of Engineers and Daniel W. McGovern, Regional Administrator, Region IX (June
1,1988). Port Ex 14. The Panehcluded that Respondent had dredged outside the Federal Channel and
within the A-2 area and had disposed of the sediments in the ocean, in violation of the MPRSA. It recom-
mended that EPA assess a civil penalty against the Port and Respondent.

s This area is outside the Federal Channel and also outside the turning circle. Since it was
not within the scope of the project boundary, it was not sampled for testing.

82 The Region alleges that Respondent unlawfully disposed of some of the sediments from

Scow No. 35 by leakage during transit of Load No. 4 to and from the disposal site and some of the
sediments during a failed attempt to dump the load.
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(3) Respondent filled Scow No. 34 (Load No. 5) with unpermitted
sediments on May 14 and May 15 and disposed of the sediments at the B1B site at
about 11:19 a.m. on May 15 (Count 3).

(4) Respondent disped of five loads of dredged material (Load Nos. 1,
2, 3, 4, and 6) more than 60 meters from the center of the B1B site, in violation of
the MPRSA and Special Condition 4(g) of the permit (Counts 4-8).

The Region proposed a total penalty of $150,000 for the three counts of
unlawful dredging and disposal alleged in the First Amended Comflaint. The
Region claimed that a maximum penalty of $50,000 should be assessed for each of
the three instances of disposal of unpermitted sediments because Respondent
"risked substantial environmental harm" by dumping contaminated sediments in a
prime fishing ground, and because the violations were caused "in part because of
a willful intention and irpart because of grosegligence It argued that "the
most serious violation of the Permit that the respondents could have committed was
to dump dredged materials into the Pacific Ocean taken from the A-1 or A-2 areas."
Complainant's Post-Hearing Brief at 99. The Region proposed an additional total
penalty of $25,000 for the five counts of off-center dumping in violation of Special
Condition 4(g) of the permit to "reflect that missing the dump site * * * increased
the environmental impact of the respondents' operations and tendetead
federal monitoring goals." Complainant's Post-Hearing Brief at 110.

The Region moved to file a Second Amen@eainplaint which re-alleged
all of the violations alleged in the First Amended Complaint and added the allega-
tions that Respondent: (thtentionally dredged additional sediments from the A-2
area orMay 15and 16, which it intended to transport for disposal (Count 4); (2)
spilled dredged material over the side of the sdaring transportation of Load No.
4, in violation of the permit (Count 13); and (3) dredged deeper than the "-38 feet
MLLW plus one foot allowable overdepth" authorized by the permit on each of five

33 EPA's First Amended Complaint proposed a total penalty for all of the violations alleged

therein, and did not propose a separate penalty for each violation. However, EPA's post-hearing brief
suggested appropriate penalty amounts for each violation. Complainant's Post-Hearing Beef at 66
seq Seealsotestimony of Loretta Barsamian, Chief, Wetlands, Oceans and Estuaries Branch, Region
IX. Tr.v.1 at 11Cetseq

s4 Complainant's Post-Hearing Brief at 100.

The Second Amended Complaint contained an allegation that Respondent spilled dredged
materials from Load No. 1 during loading. The Region has dropped that allegziesupran.4.

35
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days (Counts 12-16). The&nd Amended Complaint also amended Count 1 of
the First Amended Complaint to add that some of the sediments referred to in
Counts 1, 2 and ®ere intentionally dredged from an area ten to twenty feet south
of the southern boundary of the Federal Channel.

The presiding officer held that:

(1) Respondent dredged and disposed of appadely 7,885 cubic yards
of sediment on May 14 and May 15, 1988, from unpermitted areas (Initial Decision
at 54, 56)

(2) Responderdumped "at least three" loads of dredged sediment more
than sixtymetersfrom the center of the B1B site, in violation of the Port's permit
(Initial Decision at 111§®

36 The Region proposed an additional civil penalty of $25,000 for the additional unauthorized

dredging, $10,000 for the spillage of materials from Load No. 4, and $5,000 for dredging deeper than -

39 feet MLLW. Complainant's Post-Hearing Brief at 104-105 and 116-117.

87 For purposes of determining the quantities of unauthorized sediments that Respondent

dredged, the presiding officer relied on the calculations performed by Sea Surveyor, an independent
quality assurance contractor employed by the Port. Initial

Decision at 56. Sea Surveyor determined that Respondent dredged approximately 7,885 cubic yards of
unpermitted sediment, consisting of about 2,150 cubic yards of sediment from the prohibited A-2 site
and the remainder from outside the permitted area and also outside the A-1 and A-2 areas. Initial
Decision at 54.SeealsoPort Ex 91 and Tr. v.18 at 117-119. It further concluded that about 60% of

the sediment dredged from the A-2 site came from below the clay layer. Tr.v.18 at 127.

The presiding officer's Initial Decision contains the inconsistent findings that Respondent
dredged "approximately 8,900 cubic yards" of unauthorized sediments from the A-1 and A-2 areas (Ini-
tial Decision at 3) and that Respondent dredged 7,885 cubic yards of unauthorized sediments (Initial
Decision at 54-56.) The Board's penalty assessment is unaffected by whether the Respondent disposed
of 8,990 cubic yards or 7,885 cubic yards of unpermitted sediments.

The Region's appeal challenges the presiding officer's reliance on Sea Surveyor's determi-
nation of what percentage of dredged sediments were excavated from the areas above and below the
clay layer in the A-2 area. Region's Appeal Brief at 15, n.16. The Region claims that the record does
not contain sufficient evidence to permit a finding on this issue. Since the Board's penalty
determination is unaffected by this issue, the Board will not address it.

38 The parties do not agree as to the correct interpretation of Special ConditioS&éggxt
of Special Condition 4(gupraat n.18. Both parties agreed that dumping may start when the scow's
bow reaches a point 30 meters from an imaginary line that is perpendicular to the path of the scow and
that intersects the site center. However, the Region maintained that dumping must be completed before
the bow of the scow reaches a point 60 meters beyond that line, while Respondent maintained that
dumping may continue until ttedt of the scow has passed 60 meters beyond that line.

The presiding officer adopted Respondent's interpretation. Initial Decision at 72, 134.

Based on his interpretation of the permit, he found that Load Nos. 1, 2 and 4 (which was only partially
dumped) were "clearly outside permit limits") (Initial Decision at 134). He found that Load No. 3 was

(continued...)
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He denied the motion to file the Second Amended Complaint. Initial Decision at
5,n.l.

The presiding officer stated that he had determined appropriate penalties for the
violations in light of the three statutory penalty factors: ghsthistory of the
violator; the gravity of the violations; and the violator's good faith efforts to comply
promptly after notification of the violations. He assessed a total penalty of $10,000
for the three dredging and dumping violations alleged in the First Amended
Complaint, based on his determination that their gravity was "slight." He concluded
that the potential and actual environmental impacts of the violations were slight
because:

[N]otwithstanding the Regional Administrator's determination
to the contrary, sediments from the Oakland Inner Harbor were
in fact suitable for ocean dispal under the regulations properly
construed.

Initial Decision at 127° He added that:

[1]f the applicable prohibitions, limits and conditiofaf the
permit regulations] are satisfied, thénding that no
unacceptable envinmental impact will result has already been
made.

Initial Decision at 116, n.102.
The presiding officer acknowledgéuat he lacked authority to review the

validity of the Region's permit determination. Initial Decision & 7. However, he
reasoned that he had authority to evaluate whether the sedareststable for

%(...continued)

"well within permit limits.” Id. at 134 and that Load No. 6 "could have been in compliance with the
permit properly interpreted.Id. He noted that the Port had admitted that Respondent had not dumped
Load No. 6 within the permit limits, but stated that the Port's admission is not binding on Respondent.
Id. at 76, n.76.

%9 He added that, even assuming that the A-2 sediments above the clay layer are unsuitable for
ocean disposal, they represent only a small percentage of the unpermitted dredging and a small
percentage of the total cubic yards dredged by Respondent. Therefore, the presiding officer concluded
that "it would be unreasonable to expect any permanent, lasting or measurable affects [sic] from the
unpermitted dredging and disposal.” Initial Decision at 137.

40 Seesupran.7.
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ocean dumping under the regulatory permit criteria as part of his duty to evaluate
the gravity of the violations fgpurposes of determining an appropriate penalty
amount.Id. at 110-111, 116.

The presiding officer concluded that the potential for harm to the Agency's
regulatory progranfrom the dredging andisposal violations was also slight
becausethe Region did not comply with its own regulatamiteria when it
determined that thA-2 sediments are unsuitalftr oceandisposal. He stated
that:

Damage to a government program is ageized element of the
gravity or seriousness of a violation.

*** [However,] * * * it is axiomatic that an agency is bound

by its own regulations and the record here much [sic] shows that
the Region failed to adhere to that well established principle.

Id. at 138. Heejected the Region's argument that the imposition of a minimal
penalty for the violations would weaken the Agency's enforcement program.

Additionally, the presiding officer concluded that Respondent's culpability
was slight because its violations were inadvertent. He held that the other two
statutory penalty factors -- a history of prior violations and demonstrated good faith
in attempting to achieve rapid compliance after notification of a violation -- were
inapplicable in assessing a penalty for these violations.

The presidingofficer imposed no penalty fdRespondent's failure to
comply with Special Condition 4(g) of the permit, which prescribes the position of
the dredge vessel when dumpimgy occur?* based on hiindings that "the
precise navigation contemplated by the permit" involved experimental technology,
and that Respondent had made good faith efforts to comply witpetimait
condition. Initial Decision at 111. He made no express finding with regard to the
gravity of the violations.

On appeal, the Region maintains that the presidifiger's penalty
determination was based on erroneous findings of fact and conclusions of law. The
Region asks the Board to exercise its discretion to set aside the erroneous findings
of fact, conclusions of law and penalty assessment of the presiding officer, to

4 Seetext of Special Condition 4(gupraat n.18.
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perform ade novoreview of all pertinent factual and legal conclusions, and to
assess a penalty of $215,080.

The Region challenges the presiding officer's penalty assessment for the
dredging and disposal violations. It argues that the presiffiggr reached
erroneous legal conclusions regarding all three major components of a gravity
assessment -- risk of environmental harm, risk of harm to the Agency's regulatory
program, and Respondent's culpability -- and, therefore, seriously underestimated
the gravity of the dredging and disposal violatiths. The Region also challenges
the presiding officer's refusal tssessny civil penaltiesfor five allegedly off-
center dumps. First, it argues that the presiding officer erred in holding that only
three of the dumps were off-target. Second, it maintains that the presiding officer
did not comply with Sectioh05(a) ofthe MPRSA because liailed to make a
gravity assessment for the violations, as the Act requires. Additionally, the Region
argues that the presiding officer erred when he denied its motion to file the Second
Amended Complaint, which alleges additional violations of the MPRSA.

Great Lakesresponds that "[tlhe Presiding Officeffindings and
conclusions arefully supported by the record and should be adopted.”
Respondent'Reply Brief at95. It further contends thait would be patently
unfair" to allow the Region to file the Second Amended Complenause the
Region did not make its motion to amend "until it rested" its case, and because the
presiding officer "found that no violations had occurreld."at 92.

42 The Region notes that applicable procedural rules allow the Board to remand the case to

the presiding officer for reconsideration of his penalty assessment but argues that a decision by the
Board would achieve a more rapid resolution of the case. Region's Appeal Brief at®de3Q.
C.F.R. §822.31(a) and 22.30(c).

43 The Region agrees with the presiding officer that, of the three statutory penalty factors, only
the gravity factor is applicable to these violations. Region's Appeal Brief at 25.
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DISCUSSION OF FIRST AMENDED COMPLAINT
[. INTRODUCTION

As both parties recognize, the Board has authority to perfatemavo
review of the presiding officer's factual and legal conclusions, and to determine an
appropriate penalty for a violation of the MPRSA. The Board finds no error in the
presiding officer's factual findings relevant to the Board's determination of an
appropriate penalty, as discussed herein, and to that extent affirms them. However,
the Board agrees with the Region that the penalties assessed by the presiding officer
for the dredging and disposal violations do not reflect the gravity of these violations.
Accordingly, for the reasons set forth below, the Board is setting aside the presiding
officer's penalty assessment and assessing a pendhy0di00each for the
dredging and disposal violations assessed in Counts 1 and 3 and a penalty of
$50,000for the dredging andisposal violation alleged in Count 2, based on the
gravity of the violations, and adjusted to reflect Respondent's culpability. The
Board also finds that the presiding officer erred when he did not assess a penalty for
each of three off-center dumping violations. For the reasons set forth below, the
Board assesses a penalty of $5,000 for each of these violations (totalling $15,000),
based solely othe gravity of the violations. The Board has determined that the
level of culpability on the Respondent's part does not warrant an increase in these
gravity-based penalty amounts.

Althoughthe MPRSA requires the Board to consider"gravity" of a
violation in determining amppropriate civilpenalty, neither the statute nor the
Agency's implementing regulations prescribe the criteria by which gravity shall be
evaluated. EPA issued a Policy on Civil Penal{®-21) (hereinafter "the
Penalty Policy’) on February 16, 1984, that sets forth the Agency's overall goals for
civil penalty assessments. Th@84Policy is accompanied by a Framework for
Statute-Specific Approaches Renalty AssessmefGM-22) (hereinafter "the
Framework™), which provides guidance to prograffices in writing penalty
policies for specific statutes. The Penalty Policy and the Frameaverkot
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designed for direcapplication to specific violations, and are not binding on the
Board* However, they provide useful guidance for the Board's penalty affalysis.

According to the Penalty Policy, the objective of a gravity assessment is
to determine a penalty amount that reflects the seriousness of the violation and
"ensure[s]that the violator is economically wors# than if it had obeyed the
law.™® Penalty Policy at 3. A gravity assessment should reflect the importance of
the requirement violated to achieving the goals of the statute or regulation; the risk
of harm inherent in the violation at the time it was committed; and the actual harm
that resultedfrom the violation. Framework &t4. Risk of harm has two
components: potential and/or actual harm to human health and the environment and
potential harm to the Agency's regulat@mpgram. The gravity-based penalty
amount determined based on these factors magljbsted to take other factors into
account,ncluding the "willfulness and/or negligence" of the violator aottier
unique factors."ld. at 17-24.

II. DREDGING AND DISPOSAL VIOLATIONS

A. Risk of Environmental HarmThe MPRSA's prohibitions against
transporting and disposing of dredged sediments without permit authorization are
central to the Act, predicated on a Congressifinding that unregulated ocean
dumping endangerthuman health, welfare, and amenities, and the marine
environment, ecological systems, and economic potentiafities.” By dumping
unpermitted sediments into tbeean, Respondent engaged in the very activity that
the MPRSA was enacted to prevent, and thereby committed violatiomajaf
significance. Thedgencyhas stated in regard to a violation of a permit issued
under the Resource Conservation and Recovery Act that:

a4 Seeln the Matter of City Industries, IndRCRA (3008) Appeal No. 83-1, at 7 n.11 (Feb.

21, 1985).

45 The federal courts have relied on the Penalty Policy and the Framework for guidance in

assessing penalties under statutes where EPA has not issued a statute-specific penaeeeligy.
Public Interest Representation Group of New Jersey, Inc. v. Powell Duffryn Terminalg2me.
Supp. 1158, 1166-67 (D.N.J. 1988jf'd in part and rev'd in part on other groundl3 F.2d 64, 79
(3d Cir. 1990)cert. deniedl11 S. Ct. 1018 (19903eealsoUnited States v. Winchester Municipal
Utilities, 944 F.2d 301 (6th Cir. 1991).

46 The presiding officer held that, "as a minimum, a civil penalty should remove any
significant economic benefit from noncompliance.” Initial Decision at 139. The Region does not claim
and the presiding officer did not find that Respondent enjoyed any economic benefit from any of the
violations alleged.

47 MPRSA §2(a), 33 U.S.C. §1401(a).
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The * * * permitting requirements are crucial to thigective
enforcement of RCRA * * *  Ifthey are disregarded,
intentionally or inadvertently, the program cannot function.

In the Matter of A.Y. McDonaltRCRA B008)No. 86-2, at 24-25(July 23, 1987),
reconsideration denietllovember 91987. Accord In the Matter of Ashland
Chemical Company RCRA (3008) Appeal No.87-17 (October 251989).
Similarly, if MPRSA permits may be violated with impunity, the goals of the statute
are frustrated and the statutory program cannot function. Ocean disposal of
unpermitted sediments is particularly serious because corrective action cannot
eliminate its adverse effects; once unauthorized disposal has occurred, the
sediments cannot be retrieved. Therefore, the Board is assessing a significant
penalty in this case to reflect the major importance of the statutory requirement that
Respondent violated to achieving the goals of the Act.

The Board's penalty assessment also reflects its determination that
violations resulting in actual disposal of unpermitted sediments have the potential
to pose a substantial risk of environmental harm. According to the Framework
associated with the Penalty Policy, an assessment of actpaissible harm
"focuses on whether (and to what extent) the activity of the defendant actually
resulted or was likely to result in an unpermitted discharge or exposure." Appendix
to the Framework at4. Inthis case, sedimentom all three barge loads were
transported to the ocean dispaste and were partially or completely dumped into
the ocean. Therefore, Respondent's violations not only created a risk that marine
organisms would be exposed to unpermitted sediments but also actually resulted in
such exposur€  Moreover, the potential existshumanexposure through
ingestion of contaminated seafood, in light of evidence that commercial and
recreational fishing occur in the vicinity of the disposalSite.  Although the risk of
exposure would alone warrant a significant penalty, the Board's gravity assessment
is also influenced by the fact that actual exposure occurred.

Respondent urges in iReply Brief that therisk of harmfrom its
violations is slight because the unpermitted sediments it dredged represent a small
percentage of the total amounts that will ultimately be dredged and disposed of as

48 Seee.g, Testimony of Patrick Cotter, Regional Dumping Coordinator, EPA Region IX, Tr.

v.3 at 20et seq, regarding the presence of marine organisms in the area.
49
Id.
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part of the Port expansion projétt. Respondent's suggested comparison is
guestionable and we will not entertain it. In recommending passage of the
MPRSA, the Senate Commerce Committee expressed its concern that the quantity
of waste material being disposed of in the ocean is growing rapidly, and that the
oceans will be unable to absdhat waste without environmental deterioration. S.
Rep. No. 92-451, 92d Cong. 2d Sess. (November 12, 1971). Therefore, since the
Act is intended to address the cumulative effect of ocean dumping from numerous
sources, disposal of unpermitted sediments presents a serious environmental risk
without regard to the amount of sediments authorfeedceandisposal. The
accepthility of the risks involved in disposing of particular sediments is properly
addressed through the permitting process.

Moreover, the fact that a specifitschargemay not by itself be of
sufficient magnitude to affect the environment significantly does not suggest that the
potential for environmental harm is minor. If the
amounts of dredged sediments were indiahinimis and if the circumstances
otherwise warranted, the Board might conclude that the gravity of a dredging
violation is slight. However7,885 cubic yards of unpermitted sediments (the
amount determined by the presiding officer) is ndeainimisamount!

The unpermitted sediments involved in the dredging and disposal
violations alleged in Counts 1, 2 and 3 consist of sediments from the A-2 area that
the Region determined to be unsuitable for ocdiaposal during the permit
issuance procesand other sediments as to which the Region has made no
suitability determination becaugkeywere excavateftom anarea that was not
sampled for testing. Each will be discussed in turn.

The A-2 SedimentsThe Board concludes faurposes of its gravity
assessment in this case that exposure to the A-2 sediments poses a risk of harm to

50 Respondent's Reply Brief at 43-44. It stated that:

[T]he impact on the B1B site of some 3,000 cubic yards of mateeialtife
total amount of unpermitted material removed from above the clay layer), the
suitability for ocean disposal of which is, at worst, the subject of dispute among
the experts, will pale in comparison to the impact of the 400,000 cubic yards of
harbor material that was expressly authorized for dumping at the same location.
Id.
We note that the presiding officer characterized the 860 cubic yards of sediments dredged
from above the clay layer in the A-2 area as "too large to be properly considenedmis” Initial
Decision at 137.
As notedsupraat n.37, the Initial Decision contains inconsistent findings as to the
quantities of dredged unpermitted sediments. It is unnecessary for the Board to determine the amount
of dredged sediments with precision.

51
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human health and/or the environment, based on the Region's permit determination
that the sediments are not suitafile oceandisposaf> Where the Region has
made a permit determination

under the MPRSA that particuladéments are unsuitable for ocean disposal, their
potential to cause environmental harm has been established, and will be assumed
once exposure or potential for exposure exists. The Board's approach is consistent
with the philosophy articulated in the Penalty Policy, which emphasizes the
likelihood and extent of environmental exposure as the primary elements in a
gravity assessment. It is also consistent withapproach tgravity assessment

that the Agencyas taken in its statute-specific penalty poliétes, and with the
approach that thé\gency has taken in assessing civil penalties under other
environmental statutes.

For example, inn the Matter of Briggs & StrattqiTSCA Appeal No.
81-1 (February 4, 1981), the Agency's Judicial Officer held that it was unnecessary
for the Region to introduce evidence of the toxicity of polychlorinated biphenyls
(PCBs) in a proceeding tssess a civil penalty for violation of the PCB rules. He
stated that:

52 At the trial and in its appeal brief, the Region argued that the presiding officer erred when

he made his own independent assessment whether the A-2 sediments meet the regulatory permit criteria
for an ocean dumping permit, and then based his holding that the A-2 sediments posed no environmental
threat on his conclusion that the A-2 sediments meet the regulatory criteria for a permit. It stated:

Given that [the Presiding Officer's] task was not to evaluate the legal propriety
of EPA's concurrence decision, but simply the actual risk of harm from the
violations, the Presiding Officer should have simply evaluated whether, as a
factual matter, EPA's expert testimony concerning this data had a sound
scientific basis.

Region's Appeal Brief at 70. The Region conceded that the Respondent was entitled to introduce
toxicity evidence at the hearing to dispute the Region's claim that the A-2 sediments are harmful.
However, it maintained that the presiding officer should not have considered whether its permit
determination was properd.

In his rebuttal at oral argument, however, Regional counsel stated that the Region's use of
toxicity data at the hearing to prove that the violations posed a risk of environmental harm may have
been unnecessary because the Region may be entitled to rely on its permit determination that the A-2
sediments are unsuitable for ocean disposal as proof that the A-2 sediments posed an environmental risk.
Transcript of Oral Argument at 57.

53 Seee.g, Final RCRA Penalty Policy (May 8, 1984), which includes a matrix that classifies
violations by gravity. The two axes of the matrix represent potential for harm (likelihood of exposure
and/or likelihood of an adverse effect on the RCRA program) and extent of deviation from the
regulatory requirement. Each box on the matrix represents a range of penalties.
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[CongressHetermined that all PCBs are sufficiently hazardous
to require regulation * * *. It therefore did not intend the
toxicity of PCBs to be placed in issue in a proceeding whose
primary purpose is to determine whether a regulal@ovfully
promulgated under thethority of §6(e) had been violated, and

if so, what penalty should be imposed for the violatiBriggs

and Strattonsuprg at 26.

In a subsequent RCRA ciyilenalty proceedindn the Matter of A.Y.
McDonald RCRA (3008)Appeal No.86-2 (July 23, 1987)the Chief Judicial
Officer held that the toxicological effect ofaterial identified by regulation as
hazardous waste should not be evaluated in determining the potential for harm of
the waste for penalty purposes because "once a waste is deemed hazardous under
the regulations, its potential danger has already been establishelde' Matter
of A.Y. McDonalgsupra at 22-23. Therefore, "the Region was not required (nor
is [Respondent] permitted) to look behind those regulations to determine whether
the waste is dangerousld. at 23.

There are several sound reasons foBtberd to apply the rationale of the
Briggs and StrattomndA.Y. McDonaldlecisions to penalty assessments under the
MPRSA? rather than to require or even allodemovoreview of toxicity data for
purposes of gravity assessment. First, tBerpsand the Region are in a better
position than either the presidingfficer or the Board to make a sound
determination as to the suitability of particular sediments for ocean disposal. The
Corps and the Region notly have personnel with the technical expertise to
evaluate the complex biological data that has been introduced in this proceeding but
also had the benefit of public comment during the permifilogess. Second,
neither the presidingfficer nor this Board has authority to reviewparmit
determination under the MPRS/Aeesupran.7. If the Board were to make an
independent determination whether particular sediments are siddaldeean
disposal under the regulations, it would, ie€ff be ruling on the correctness of the

54 The presiding officer did not discuss either decision in his Initial Decision. However, he

stated at the hearing, in an apparent referenBeidgs and Strattorthat he regards that decision as
distinguishable because "there have been no Congressional findings * * * as to the hazardousness of
these materials." Tr.v.11 at 1-2. The Board agrees with the presiding offid@ridigagtand Stratton

can be distinguished but has decided, for the reasons stated above, that the rationale of that decision
should be extended to penalty determinations under the MPRSA. The presiding officer recognized that
his decision might be reversed on appeal, stating that the Administrator or his delegatee "could, on
appeal, say that | have no authority to * * * set aside the * * * regional administrator's decision in this
case."ld.
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Region's permit determination, and therefore be doing indirectly what it lacks
explicit authority to do. Third, a Board ruling disagreeing with the Region's
determination to prohibit ocean disposal of particular sediments might encourage
a permittee to disregard the permit prohibition, and would therefore weaken the
Region's effectiveness in enforcing the MPRSA.  Fourth, as evidenced by the
voluminousrecord in this proceediny, litigating the issuetaficity in every
contested civil penalty proceeding under the MPRSA would place an unwarranted
burden on the time and resources of the parties, the administrative law judges, and
this Board. Such litigation would unnecessarily duplicate determinations made in
the permit process, thereby raising the possib{ty here) ofconflicting or
partially conflicting, results. Thus, the Board holds that the Region need not
introduce evidence of toxicity geart of itsaffirmative case, and the Respondent
may not attempt to show that the gravity of the violation is slighirbgenting
toxicity data. The permit determination establishes the significant element of harm
for these violations.

Although the issue is not before us, & no reason why the Region may
not submit evidence, if it chooses, that the toxicity of the pollutdat igreater
than assumed in the permitting decision, astifies augmenting the initial gravity-
based penalty. Ithis narrow context, the presidimdficer may consider all

55 The Region argues that:

The Presiding Officer's ultimate holding that Great Lakes' ocean dumping
violations were not grave and worthy of only a token penalty because the Corps
Permit should not have barred the dumping of any Oakland Inner Harbor
sediments was the functional equivalent of setting the permit limitation aside
altogether. This holding essentially rendered the permit limitation in issue
unenforceable.

Although the Region's position is somewhat overstated, the Board believes that the Region's concern is
well-founded.

56 The record consists of 25 volumes of testimony and over 200 exhibits, including a number
of lengthy and highly technical scientific publications.

57 As the Chief Judicial Officer statedlim the Matter of A.Y. McDonaldupra

This is not to say that toxicity levels are always irrelevant to penalty

assessments. High toxicity might warrant an upward adjustment as an "other

unique factor" or justify a multi-day penalty for a continuing egregious violation

***  Alternatively, violations involving extremely
dangerous wastes might justify departure from the Policy altogether in order to assess a just and
equitable penalty.

(continued...)
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credible evidence of toxicity, nanly evidence obtained in accordance with the
regulatory permit criteria. The Region may also seek to augment the initial gravity-
based penalty by introducing evidence asrgunusual characteristics of the
marine environment that might increase the potential for environmental harm from
a violation of the MPRSA. If the Region chooses to introduce such data, the
respondent is free to present evidence to refute them.

The Board does not anticipate thaxicity evidence will be routinely
presented ipenalty proceedings under the MPRSA. Rather, it anticipates that a
Region will present such evidence only in exceptional cases when the pollutant is
unusually toxic or thererironment unusually sensitive. Such evidence may not, of
course, increase a penalty that is already set &5B®00maximumbased on
other factors.

Since the presiding officer heard the testimony of the expert withesses in
this case, he is in the best position to determine whether the evidentiary record here
warrants augmenting the penalty based on the toxicity of the sediments and/or the
sensitivity of the environment. However, in the interests of resolving this matter
promptly, the Board has decided not to remand this case to the presiding officer for
a determination whether the toxicity of the materials or the sensitivity of the
environment warrants an additional penalty. The presiding officer's factual findings
permit the Board to infer that the presidiofficer believes that the particular
exposure that occurred here did not create substantially greater risks than those that
could have been anticipatédm a violation of thimature. The Board does not
disagree.

The untested sediments further support of its argument that the penalty
amount for the dredging amtisposal violations should be increased, the Region
argues that the presidindficer erredwhen he found that "all of theaterials at
issue [in this matter] could appropriately have been determined to be suitable for
ocean disposal" (Initial Decision at 139). Region's Appeal Brief at 72. It argues
that the presiding officer "fail[ed] to distinguish between the A-2 sediments and the
sediments dredged from outside the Oakland Inner Harbor project boundaties."
at 73. The Region points out that the latter material, "which constitutes two-thirds
of the unpermitted materials thate@t Lakes unlawfully dredged and dumpsds

57(...continued)
In the Matter of A.Y. McDonaldupra at 23.
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never ampled and evaluated fauitability * * *" (emphasis in originalf?
Region's Appeal Brief at3. Therefore, the Region maintains thitcould not
possibly have been determined to be permissisl@cean dumping under the
MPRSA regulations." In fact, the Region adds, "the regulations specifically forbid
the dumping of materials which have not been adequately characterized by bioassay
testing and other analysis." Region's Appeal Brief at 73. Therefore, it argues that:

[T]he Presiding Officer should have found the dumping of these
untestednaterials to be a substantially grave violation. The
MPRSA would be reduced to a nullity if dumping of materials
without exaluation of their suitability were classified as a slight
offense.

Id. The Board agrees. Ocean disposal of untested sediments creates the very risk
that the Act was enacted to prevent. As stated at 33 U.S.C. §1401(b):

Congress declares that it is thelicy of the United States to
regulate the dumping afl types of materialinto ocean waters

* % %

Emphasis added. In order to establish the potential environmental harm from the
disposal of unpermittesediments, EPA need not prove that the sediments were in
fact harmfulbut only that their suitability for oceanlisposal had not been
determined as of the time of their disposal.

B. Potential for Harm to the Agency's Regulatory Prograrhe Board's gravity
assessment not only reflects the potential environmental harm from the violations
but also reflects the Board's view that ocean disposal of unpermitted sediments
weakens the Agency's regulatory program. Even were the Board to conclude that
the Region had not complied with its own regulations in makingermnit
determination, that fact would not excuse Responfient complying with the

permit. Although circumstancesay exist where a Region's failure to adhere to its
own regulations warrants a penalty adjustment, no such circumstances exist here.

C. Culpability. The presiding officer concluded that "the gravity of the misconduct
by Great Lakes which resulted in the unpermitted dredging was slight rather than

58 The Initial Decision contains a finding that approximately 5,735 cubic yards of unpermitted

dredged sediment came from outside the A-2 area. Initial Decision at 56.
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grave or serious" and does not warrant augmenting the penalties. Initial Decision
at 137. Heheld that Respondent's unauthorized dredging resfrtbed "an
inadvertent transposition of data entered into a computeérat 135. He added

that Respondent's intentional dredging feet south of the southern Federal
Channel boundary was "reasonable" and does not warrant the imposition of
additional penalties based on Respondent's culpabitityat 112. The Region
claims that the presiding officer's assessment of Respondent's culpability is
erroneous. First, the Region maintains that the Region's intent to dredge outside the
permitted area increases its cuifigbfor the violations. Second, it argues that the
penalties should bacreased because Respondent's navigational error could have
been avoided if Respondent had exercised due care. Third, it argues that
Respondent was "grossly negligent” whetisposed of Load No. 6 after becoming
aware that it had conducted out-of-position dredging. Region's Appeal Brief at 80
etseq

The Board affirms th@residing officer's factual findings thbear on
Respondent's culpabilifjy. However, based on the facts as determined by the
presiding officer, the Board concludes that Respondent's culpataititthe
dredging and disposal violations warrants an increase in the pefaitibese
violations®® Consistent with the Penalty Policy, the Board has considered, among
other things, the degree of control that Respondent had over the events that resulted
in these violations, the reasonableness offtsrts to prevent them, and its
awareness of the hazards inherent in its conduct.

The Board has adjusted its initial gravity-based pendtieall three
dredging and disposal violations to reflect Respondent's culpdbilityaving
intentionally dredged unauthorized sediments. By its own admission, Respondent
intended to dredge approximately ten feet intoAke area otthe turningbasin

59 Although the Board may make its own factual findings, it will generally give weight to the

presiding officer's findings since the presiding officer had the opportunity to hear the withesses and to
evaluate their credibility SeeUniversal Camera v. NLRB40 U.S. 474 (1951), stating that the
presiding officer's findings are entitled to weight because he has "lived with the Ichs¢.496-497.

See also Photo-Sonics v. NLRB8 F.2d 121 (9th Cir. 1982Farr v. United States337 F. Supp.

1172 (N.D. Cal. 1977).

60 The Board affirms the presiding officer's determination not to augment the penalties for
these violations based on Respondent's conduct associated with the violations alleged in the Second
Amended ComplaintSeelnitial Decision at 115-116.
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along the Federal Channel/A-2 boundary line in order to create a sid®slope.
William Hannum, Respondent's Pacific Region Manager, and Jawuifs
Respondent's dredge superintendent, testifiedtitiegtbelieved that the Port's
permit allowed Respondent to dredge outsidé-#ieral Channel in order to create

a sideslope along the Federal Channel/A-2 boundary line because sidesloping is
customary practice in the dredging industry.

The Board does not question their veracity. However, it concludes that
their belief thatRespondent could dredge in tAe? areawithout violating the
permit was not reasonable under the circumstances. Therefore, it disagrees with
the presiding officer's holding thét was reasonable, if not necesstyGreat
Lakes to dredge a slope at the Channel line," and reverses his holding that "there is
no basisfor against augmenting theroposedpenalty for alleged intentional
dredging into the prohibited A-2 ared."

Respondentites no authority tsupport its assertion that teepress
permit prohibitionagainst dredging in the A-2 area may be ignored or modified in
light of customary industrgractice. The United States Court of Appdatshe
Federal Circuit recently held that "[n]either a contractor's belief nor contrary
customary practice * * * can make an unambiguous contract provision ambiguous,
or justify a departur&om its term." Wright Construction Co. v. United States
919 F.2d 1569, 1573 (Federal Cir. 1998)fortiori, a contractor cannot rely on
customary practice to justify its departure from the unambiguous terms of a federal
permit.

Moreover, Respondent failed to exercise daee in ascertaining its
responsibilities under the permit. When Respondent was awarded the contract to
perform Phase | of the Port expansion project in April 1988, the permit had not yet
been issued and neither the Port nor Respondent &raegily what it would
provide. David Browne, an expert withess on dredging, testified at the hearing that
when the permit was issued, it contained "drastic changes in the permit conditions"

61 Stuart Hilgendorf, Respondent's dredging engineer, testified that he laid out Respondent's

dredging cuts to extend ten feet into the A-2 area. Tr. v.11 aeéflsoTr. v.24 at 12 and 72. James
Duffy, Respondent's dredge superintendent, confirmed that Respondent planned to dredge a small

portion of the A-2 area. Tr. v.5 at 60,62.

62 Tr. v.5 at 60.Seealso Initial Decision at 85.

63 Initial Decision at 112.
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for the job as compared to the conditions of the corfttact. One significant change
concerned dredging in thfe2 area. The Port's contract specificatibad been
drafted on the assumption that thel andA-2 areaswould be dredged first.
However, the permit contained an absolute prohibition against dredging in the A-2
area until theCorpshad determined aappropriate disposal sifer the dredged
sediments from those areas.

Respondent knew before it started to dredge on March 6 that the Port's
permit prohibited dredging in th®-2 area. The Port hand-carried copies of the
permit to Respondent together with a letter dafley 5, 1988, from John O.
Wilson, principal engineer for the Port. Initial Decision at 43. The letter informed
Respondent that "it must familiarize [itseffith all the provisions of the permit and
adhere to them," including the prohibition against dredging in the A-2 area. Port's
Exhibit A-63. It directed Respondent"teep a copy of the permit handy on the
dredge."ld. A May5, 1988 speed letter from Ted Mankowski, the Port's resident
engineer, to Respondent stated that dredging may not begin in the A-2 area. P Ex
28. Both William Hannum, Respondent's Pacific Region Manager, and Stuart
Hilgendorf, Respondent's project engineliscussed the permit prohibition against
dredging in theA-2 areawith JamesDuffy, the dredge superintendent, before
dredging begaff. Nevertheless, Respondent didlafy with thePort or the
Corps how it shouldredge the A-2/Federal Channel line. Respondent's failure to
postpone starting to dredge while it clarified its permit obligations appears to have
been influenced by the Port's insistence on speed in performing the contratt work.

Respondent had thduty to complywith the permit conditions, even if
doing sorequired it to re-negotiate its contract with the Port. As Mr. Browne
testified, a contractor ordinarily "knovexactly" what thgpermit conditions are
before he bids a job, and has the opportunity to say "l can't live with this." Tr. v.24
at 185. Under the present circumstances, where there were major changes in the

64 Tr. v.25 at 8. Respondent concedes that "[m]any of the permit provisions were different

from the contract requirements, requiring some on-the-job adjustments.” Reply at 11.

65 Testimony of Charles Roberts, chief engineer, Port of Oakland. Tr. v.23 at 123; Testimony
of William Hannum, Tr. v.23 at 146.

66 SeealsoTr. v.24 at 55.

A speed letter from the Port to Respondent, dated May 5, 1988, asked Respondent to
commence dredging as soon as possible. Port E8&&eposition of Ted Mankowski, C Ex 151 at
74 etseq, describing the Port's sense of urgency to complete dredging the turning basin before the
anticipated arrival in June of the President Truman, a supercontain&estafso Initial Decision n.67

at 66.

67
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scope of the work after the bidding, a responsible contractor should have "[tried to]
ascertain whapart heplayed * * * and what help he had to give to the permittee
in order for the permittee to satisfy these conditiohd."at 8, 11; Tr. v.25 at 8.

Respondent's argument that it was reasonable for it to think that it could
straddle the Federal Channel/A-2 line without violating express permit
prohibition is unconvincing. Therefore, the Board concludes that Respondent's
conduct warants a penalty increase for intentionally dredging at least ten feet into
the A-2 area, based on Respondent's awarenéss pérmit prohibition against
dredging in the A-2 area and on Respondent's failure to make reasonable efforts to
find out whether it was possible to dredge along the Federal Channel/ A-2 line and
remain in compliance with the permit.

In addition to intentionally dredging approximately 10 feet south of the
Federal Channel boundary line, Respondent inadvertently dredged substantially
further outside the authorized area than it had intended, due to circumstances
described in section Isupra The Board agrees with the presidiofficer's
conclusion that the gravity-based penalty for unpermitted dredgindisypaisal
should not be increasdzhsed on Respondent's conduct in mispositioning the
dredge vessel.

On appeal, the Region doemt challenge the presidingfficer's
conclusion that the unauthorized dredging was unintentional. However, it argues
that Respondent's misconduct warrants an increased penalty because its computer
error was preventabland because Respondent would have discovered the error
sooner if it had exercised due carg@rforming its duties. The Region argues that
“clearly visible and distinctive landmarks" should have alerted the dredge crew that
theywere in the wrong place. Region's Appeal Brief at 18. Moreover, it asserts
that Respondent's personnel imaahyadditional clues that should have warned
them that their dredge vessel was mispositioned, including Mr. Beery's warning, the
unexpectedly hard digging they encountered, and their detection of a reduction in
the volume of dredged material being excavated. The Region added that
Respondent would have discovered éisor sooner if ithad taken bottom
soundings, which were not required by the contract, but which the Region claims
were customary practice.

The presiding officer found the Region's testityiunconvincing. Among
other things, héound that soméard digging was to be expected in many places
in the Oakland Inner Harbor, and therefore that encountering hard digging should
not necessarily have indicated to Respondent that it was dredging in the wrong
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location. Initial Decision at 136. He further found that Respondent may not have
realized how close it was to the shoreline because a section of Mr. Beery's pier was
missing. 1d.®® The presiding officer had the opportunity to hear the testimony of the
witnesses and study all of the documentary evidence. The Board hereby affirms his
factual findings on these issues and his conclusion that no additional penalty is
warranted based on Respondent's culpability for mispositioning the dredge vessel.

However, the Board reachesddferent conclusion from that of the
presiding officer with regard to Respondent's culpability for dumping Load No. 6
after it became aware that it had conduotggof-position dredging. The presiding
officer stated that, although Respondent was aware of its navigational error, the
"exact location where the contents of Load No. 6 had been dredged was not known
until the nextday." Initial Decision at 136. Respondent urges the Board to adopt
the presiding officer's conclusion, arguing that although it was aware that an error
had been made at the time of that it disposed of Load No. 6, it "still had not discov-
ered where the problem was or what it meant in terms of vtheydad been
dredging during the pasto days." Great Lakes Reply Brief &. The Board
concludes that Respondent's failure to stop the scow catrgadiNo. 6 to the
disposal site before it deposited its load demonstrated an unwarranted disregard for
the possibility that the scow was carrying unpermitted sediments, and warrants an
increase in th@enalty assessddr this violation. The Board does rdisagree
with the presiding officer's factual finding that Respondent had not confirmed as of
10:30 p.m., when the load was dumped, that it had dredged is-2harea.
However, Respondent knew for approximately two hours before Load No. 6 was
dumped that it was unsure where the materials in that scow had originated.
Respondent acknowledges in its Answer to the First Amended Complaint that "at
or about 8:45 p.m. on May 15, 1988, it had some information that indicated that its
dredge may have been mispositioned * * *." Answer to First Amended Complaint
at Para. 12° The presidimdficer found that'it apparently would have been
possible for Great Lakes to prevent the dumping [of Load No. 6] by calling the tug."
Initial Decision at 68.

68 The presiding officer did not address the Region's argument that Respondent was negligent

because it failed to take bottom soundings on May 14 and May 15. Since daily bottom soundings were
not required, and were not intended to verify the dredge's location, the Board finds that Respondent's
failure to take bottom soundings on those dates did not constitute a lack of due care.

69 Mr. Mankowski stated in his deposition that he first heard from Mr. Duffy at about 5 p.m.
Sunday and that Mr. Duffy "expressed some concern that he was outside -- out of position." Deposition
of Ted Mankowski, C Ex 151 at 171.
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The Board concludes that Respondent acted onsdiply and with callous
disregardor the environment when it failed pyevent the dumping of Load No.
6. Accordingly, given this added element of culpability, the Baasksses a
maximum penalty o$50,000for the unauthorizedisposal ofLoad No. 6, in
contrast to the penalty 830,000each for the other two dredging agidposal
violations.

D. Additional Issues The Region raises three additional issues in its
appeal that require brief responses. First, the Region argues that:

The presidingfficer failed to begin his penalty assessment at
the statutory maximum and then work down from this sum only
as justified by specified consideration of the MPRSA statutory
penalty factors.

Region's Appeal Brief @&3. The Region claims that the MPRSA requires the
Board to begin its penalty assessment at the statutory maximum of $50,000 for each
violation, and then reduce the penalty amount, if appropriate, based on the statutory
penalty factors. It maintains that federal courts have interpreted language in the
Clean Air Act and Clean Water Act which is similar to that found in the MPRSA
and as requiring that a penalty assessment begin at the statutory maximum, citing
United States v. A.A. Mactal Construction Co.,,I@ivil Action No. 89-2372 (D.

Kan. March 311992); Public Interest ResearcBroup ofNewJersey, Inc. v.
Powell Duffryn Terminals, In¢.913F.2d 64 (3d Cir. 1990); anitlantic States

Legal Foundation, Inc. v. Tyson Food, In897 F.2d 1128 (11th Cir. 1990).

The Region's argument is without merit. The federal coudppéals
decisions that the Region cites establishedhodology for federal district courts
to use in assessing penalties under the Clean Air Act and Clean Water Act. There
are no judicial decisions requiring EPA to apply the same methodology in adminis-
trative litigation.

EPA's Penalty Policgtates that the guidance contained in the Penalty
Policy and accompanying Frameworkapplicable td'administratively imposed
penalties and settlements of civil penalty agtjoavhile in contrast, the Agency will

0 Respondent objects to EPA's Table of Authorities submitted after oral argument on the ground
that it contains additional arguments and case citation beyond those
authorized by the Board's Order Granting Oral Argument, June 25, 1992. In light of the Board's
determination on this issue, Respondent's objection is moot.
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request the statutory maximum when it files a complaint in federal court. Penalty
Policy at 1. The methodologyescribed by EPA's Framework does require
starting at the statutory maximum. Rather, it provides that a penalty amount shall
be determined by calculating a "preliminary deterrefigare” (based on an
"economic benefit" component andgravity" component"and then adjusting it
upward or downward based on other considerations. Framework at 2-3. Thus, the
Agency has clearly chosen to establish in administrative penalty proceedings a
methodology which does not requitarting at the statutory maximum. The Board
finds nothing in thePRSA or the decisions that the Region cites that applies to
administratively-imposed penalties or that would invalidatemibthodology set

forth in the Penalty Policy, to which the Board adheres in this decision.

Second, the Region argues that the presifificer may have erroneously
reduced the Region's propogeehalty for the dredging ardisposal violations
based on the presiding officer's finding that the Region improperly determined that
sediment samplesom apart ofthe A-1 area designated "SN-2lld not meet
regulatory criteria for oceansposal’*  Since the Board has set aside the presiding
officer's penalty assessmefdr the dredging andisposal violationdor other
reasonsdqeesection Il,suprg), this issue is moot.

Third, the Region maintains that the presidafficer wasimproperly
influenced in his penalty assessment by his opirseelfitial Decision at 135-
140) thatthe Region's penaltproposal reflects the Regional Administrator's
"vindictive motive" and personal embarrassment that the permit had been violated.
Region's Appeal Brief 84-65. Itargues that "[tjhe Consolidated Rules * * *
require that the reasons for a penalty assessment must follow from consideration of
the MPRSA statutory penalty factasly.” citing 40 C.F.R. §22.28(ld5.

The MPRSA does natquire the presidingfficer to limit his penalty
analysis to the three prescribed statutory criteria. The Act merely provides that, in
making his decision, the presiding officer must take the three statutory criteria into

n Region's Appeal Brief at 66. The presiding officer characterized as arbitrary the Region's

determination that materials from the SN-2 area were unacceptable for ocean disposal. He
acknowledged that no dredging had occurred there, but stated that the Region's determination "shows
the Region's application (disregard) of the Regulations." Initial Decision at 90. He did not explain
what effect, if any, his finding had on his penalty assessment.

2t appears that the Region's intended reference is to 40 C.F.R. §22.27(b), which provides that
"the Presiding Officer shall determine the dollar amount of the recommended civil penalty to be
assessed * * * in accordance with any criteria set forth in the Act relating to the proper amount of a civil
penalty * * *"
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account. SeeAtlantic States Legal Foundation v. Tyson Foods,, 1887 F.2d
1128,1141 (11thCir. 1990).Cf. In the Matter of Cityindustries, Inc., RCRA
(3008) AppeaNo. 83-1 (Feb. 21, 1985However, since the Board has set aside
the presiding officer's penalty assessment for other reasons, this issue is moot.

lll. OFF-CENTER DUMPING

The presiding officefound that "ateast three of the * * * scow loads
dumped at the B1B site were not within limits set by [Special Condition 4(g) of] the
permit * * *" |nitial Decision at111. However, he concluded that none of
Respondent's off-target dumps "warrants [eitheperalty for a violation as a
separate courjpr] an augmentation of the penalty for unpermitted dredging."
Initial Decision at135. Hestated that Respondent was using "state-of-the-art"
equipment to achieve navigational accuracy, and that "a learning curve or
‘'shakedown’period would be necessary in order the precision dumping
contemplated by the permit to be consistently achieved." Initial Decision at 135.
Therefore, based on his conclusion that Respondent acted in good faith to comply
with the permit, he concluded that no penalty is warranted for any of the violations.

The Board assesses a penalty of $5,000 each for Respondent's failures to
comply withSpecial Condition 4(g) when it disposed of Loads 1, 2, and 4, based
on the gravity of the violation$®  The Board is not increasing the penalty for
culpability. The Board affirms thegresiding officer's finding that the Region has
not established that two additional dumps also violated the pérmit.

I Since the Board has assessed some penalty for every violation that the Region proved,

Respondent's contention that section 105 of the MPRSA requires the assessment of some penalty for
each violationgeeRegion's Appeal Brief at 59) need not be addressed.

4 On appeal, the Region argues that the presiding officer held the Region to a higher standard
of proof than the Agency's Consolidated Rules of Practice require, and that the Region has established
"by a preponderance of the evidence" that Load Nos. 3 and 6 were also dumped outside permit limits.
Region's Appeal Brief at 82. Both parties introduced charts at trial purporting to show the locations of
the dumps and provided witnesses to interpret tifeeeC Ex 117 and Port Ex 92; Initial Decision at
74-76. The evidence is inconsistent. Where the credibility of witnesses is involved, the Board will give
substantial weight to the presiding officer's finding. The Board affirms the presiding officer's finding
that the Region has not established that Loads No. 3 and 6 were dumped in violation of the permit.

In its appeal brief, the Region questions the presiding officer's "apparent holding that Barge
Load No. 5 was dumped within limits," complaining that the presiding officer "apparently relied solely
on a finding that EPA Region 9 conceded this point * * * [but] pointed to no admission or concession
by the Region in its post-hearing briefs or in the testimony of its witnesses." Region's Appeal Brief at

(continued...)
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According to the Region's witnesses, the permit required Respondent to
dump its loads while the disposal vessel was in a particular location so that dredged
sediments would be concentrated in a mound on the ocean floomprifiay
purpose of the requirement is to enable monitoring of the sediments to determine
migration and erosion rates. Tr. v.41d8, 164, 176. EPA's concurrence in the
issuance of the permit was conditioned on an agreement by the Corps "to monitor
the disposal site to evaluate impacts on the marine environfhent." Moreover,
concentrating the dredged sediments minimizes the surface area buried by dredged
sediments and thereby decreases the adverse environmental impact of their
disposal. Region's Appeal Brief at 29. Additionally, the provision was designed
to enable EPA and the Corps to consider the feasibility of capping the contaminated
material with uncontaminated material so as to insulate the marine environment.
Tr. v.23 at 29-32; Tr. v.16 at 22-25, 2Bhe permit emphasizes the importance
of the requirement to achieving the purposes of the MPRSA by expressly requiring
the use of a navigational system to position the disposal vessel which is accurate to
plus or minus three meterid. at 12. Therefore, the violations posed a potential
risk of harm to the environment and a risk to the Agency's regulatory program.

John Wilson, the principal enginefer the Port's construction division,
testified that he was surprised that the permit included a provi@idargeted
dumping, and considered the provision difficult to comply with. He said that:

A lot of the things that we had been discussing as monitoring
objectives had suddenly become regulation. And that was
matter of some surprise to me. * * *. Things like the tolerance
for dump, | hadn't expected to see that in the permit.

Tr. v.16 at 87. Respondent assumed that Special Condition 4(g) was included in
the permit as an objective, rather than as a requirefhent. However, neither the
Port nor Respondent soughtdiarify this with theCorps orinformed theCorps

that they had doubts about their ability to comply.

4(...continued)
40. The Board notes that the Region's First Amended Complaint does not allege that Load No. 5 was
dumped outside the permit limits.

™ Letter from Regional Administrator Daniel W. McGovern to Colonel Galen Yanagihara,
U.S. Army Corps of Engineers, May 3, 1988. C Ex 1.

™ Seee.g, Tr.v. 16 at 87.; C Ex 150 at 82,85.



PORT OF OAKLAND AND GREAT LAKES 35
DREDGE AND DOCK COMPANY

Although Respatent's claimed misunderstanding of the permit does not
excuse its violations, several factors militate against augmenting the penalty based
on Respondent's culpability. There is considerable evidence that the requirement
was difficult to meet! that Respondemade conscientious efforts to comfily, and
that its performance improved with experiefice. Taking these considerations into
account, the Board will not increase thawty-based penalties for these violations
based on Respondent's culpability. The statutory penalty factors other than the
gravity of the violations do not affect the penalty amount. Since there is no history
of prior violations in the record, there is no basis for adjusting the penalties based
on this factor. The third statutory penalty factor, "demonstrated fgithdin
attempting to achieve rapid compliance aftetification of a violation," is
inapplicable because all of the off-center dumps had occurred before Respondent
received notification from the government of these violatidns.

DISCUSSION OF SECOND AMENDED COMPLAINT
I. INTRODUCTION
At the conclusion of the hearing, the Region moved for leave to amend the

First Amended Complaint to allege three additional violations of the MPRSA. It
claims that Respondent will not be prejudicethigyamendment and that the public

” Seelnitial Decision at 44tseq for a detailed description of testimony that harassment by

local fishermen affected the accuracy of dumping of the earlier I&eslso Initial Decision at 73-
74, and the citations therein to the testimony of Brian Walls concerning the experimental nature of
precision dumping.

8 James Duffy testified to Respondent's efforts to "do what we could do as far as attaining as
much accuracy as possible." Tr.v. 5 at 198. He said that "we agreed to try and meet these specifica-
tions to the best of our ability,” and that Respondent was "getting much better at getting to the center of

the dump site.Id. at 200.

IS Seelnitial Decision at 135.

S.Rep. No. 92-451 92d Cong. 2d Sess. (1972) states with regard to this provision that it
requires the Administrator to consider "the individual's good faith in seeking to correct the situation
after he has been notified of a violation."

&1 The Port filed an Opposition to the motion on April 28, 1991, arguing that the Region knew
or should have known of the facts on which the additional allegations were based before the hearing,
and that allowing the amendment after the hearing had been concluded would foreclose the Port's
opportunity to defend against the charges. Respondent filed an Opposition to the motion on May 8,
1989, incorporating the Port's
arguments by reference. Respondent opposes the amendment on the grounds that the evidence will be
considered in the context of the gravity assessment and that none of the charges are "well-taken." Great
Lakes Post-Hearing Brief at 50.

80
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interest in full enforcement of the MPRSA will be served by allowing it to be filed.
The Second Amended Complaint alleges thalRgigpondent intentionally dredged
sediments outside the authorized area which it intended to traf@porean
disposal (Count 4); (2) Respondent allowleedged materials to overflow from the
barge during transit tthe disposal site (Coudtl); and(3) Respondent dredged
deeper than -39 feet MLLW (a practice hereinafter referred to as "overdredging")
in the Federal Channel on five occasions (Counts 12-16). The Second Amended
Complaint also alleges that some of the unpermitted dredging alleged in Counts 1,
2 and 3 of the First Amended Complaint was intentional. (Count 1, 110).

A complainant may amend his complaint once as a matter of right before
the answer is filed, and thereafter upon motion granted by the presiding officer. 40
C.F.R. 822.14(d).The presidingofficer denied the Region's motion to amend,
citing two reasons. First, he stated that he admitted evidence bearing on "two of the
counts * * * pased on Complainant's argument the evidence was relevant to the
amount of anappropriatepenalty.” Initial Decision afil0. Hestated that
"Complainant is bound ke choice he made" and "may not now shift ground and
claim that an amendment is proper in order to conform the complaint to the proof."
82 Initial Decision at110. Second, he held that "none of the counts against
[Respondent] in the Second Amended Complaint have been substantidted.”

The Board does not adopt the presiding officer's procedural reason for
denying the Region's motion to file the Second Amended Complaint. However, for
the reasons set forth below, it agrees with the presiding officer's conclusion that
none of the additional violations alleged theteve been proven. Therefore, since
the outcome of this litigeon would be unaffected by granting the Region's motion,
the Board affirms the presiding officer's ruling denying the motion to file a Second
Amended Complaint.

The Board finds that theecord does not demonstrate that the Region
introduced evidence of either overdredging or spillfgethe solepurpose of
augmenting the penalties proposed by the Region for the violations alleged in the
First Amended Complaint. The Board finds that the Region did give Respondent

82 The two counts to which he apparently refers are Count 11, alleging unlawful spillage of
dredged sediments, and Counts 12-16, alleging dredging below -39 feet Mk&&Mitial Decision at

80 n.79 and 113
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notice of its intention to file a Seconan®nded Complairff.  Therefore, the Board
does not adopt the presiding officer's first reason for denying the motion to file the
Second Amended Complaint.

Moreover, the Board adheres to the generally accepted legal principle that
"administrative pleadings are liberally construed aadily amended,” and that
permission to amend a complaint will ordinarily foeely granted. Yaffe Iron &

Metal Co., Inc. v. U.S. Environmental Protection Aged@y F.2d 1008, 1012
(10th Cir. 1985), affirmindn the Matter of Yaffe Iron & Metal Co., InATSCA
Appeal No.81-2 (August 9,1982). See als@ellhorn and ByseAdministrative
Law and Procesfd ed. 1981y

& The Region gave ample notice that it might amend the complaint to conform to the

evidence. According to the Region, "Regional counsel orally informed the respondents and the
Presiding Officer in a telephone conference before the hearing began that EPA would probably be
seeking to amend its complaint." Region's Appeal Brief at 88, n.37. On March 15, the second day of
the hearing, EPA counsel stated that "if the evidence does establish that there is, in fact, overflow of
dredge material, it is EPA's intention to amend its complaint to conform to proof * * *" Tr. v.2 at 197.
On the following day, EPA counsel stated that if the presiding officer accepted a proffered tape
recording into evidence, EPA would "move to amend our Complaint to proof." Tr.v. 3 at 122-123.
On March 31, 1989, nearly a month before the close of the hearing, the Region's attorney stated that:

[W]e just want to notify the respondent that it's EPA's intent to move to amend
our complaint to conform to proof at the close of our case. We have already
alluded to that possibility. | just wanted to provide some further notice on that
point that we are intending to move to amend our complaint to allege that the
respondents violated their permit by allowing overflow of the disposal barge
[and] by dredging deeper than the authorized 39 feet in the Federal Channel * *
*. The evidentiary basis for these charges have [sic] been developed in the
course of the hearing.

Tr.v.11 at 2.

84 The Federal Rules of Civil Procedure express the philosophy that amendments to pleadings
shall be liberally granted. The philosophy underlying the Federal Rules applies to administrative
proceedings as well as judicial proceedings.

The Court of Appeals for the Ninth Circuit has stated with regard to Rule 15(a), which
provides that "leave to amend [a complaint] shall be freely given when justice so requires," that:

Several factors are usually used as criteria to determine the propriety of a
motion for leave to amend. These criteria include undue delay, bad faith,
futility of amendment, and prejudice to the opposing party. While all these
factors are relevant, the crucial factor is the resulting prejudice to the opposing

party.

[W]e know of no case where delay alone was deemed sufficient grounds to
deny a Rule 15(a) motion to amend. Where there is a lack of prejudice to the

(continued...)
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As stated irin the Matter of Yaffe Iron & Metal Co., IRACSCA Appeal
No. 81-2, at 5:

T]he purpose of a complaint is give adequate notice of the
alleged charge so that the charged party has an opportunity to
prepare a defense.

A corollary to this principle is that whenever pleadings vary
from the issues actually titated, the pleadings may be amended
to conform to the proof as long as there is no ursduprise.
[citing Davis, Administrative Law Treatise §88.06 (1958).]

The Chief Judicial Officer found Maffethat "Respondent did not demonstrate how
its presentation would have bedifferent if the complaint hatteen amended
before or at a point earlier in the proceedinign'the Matter of Yaffe Iron & Metal
Co., Inc, at 4.

In the instant proceeding, although Respondent claims that it would be
"unfair" to allow the Region to amend its complaint, it has shown neither that it was
surprised by the proposednendment nor that it would be prejudiced were the
amendment allowed. Respondent admits in its Opposition to the Region's Motion
for Leave to File a Second Amendedmplaint that "[o]n several occasions during
the six week long hearing in this matter, counsel for Complainant advised that a
motion to amend the complaint was contemplated.” Opposition at 1 (May 8, 1989).
Therefore, it was not caught off guard by the amendment. Moreover, it had ample
opportunity torebut any evidence that the Region introduced to support its
allegations. In fact, Respondent'srtsel stated at oral argument that "the focus [at
the hearing] was on showing that those particular incidents that became the subject

8(...continued)
opposing party and the amended complaint is obviously not frivolous, or made
as a dilatory maneuver in bad faith, it is an abuse of discretion to deny such a
motion. The purpose of the litigation process is to vindicate meritorious claims.

Howey v. United State481 F.2d 1187, 1190-91 (9th Cir. 1973).

The Court of Appeals for the Fifth Circuit has stated with regard to Rule 15(b), which
provides that pleadings may be amended to conform to the evidence unless the opposing party would
actually be prejudiced thereby; and that a demonstration of actual prejudice requires evidence of
"serious disadvantageModgson v. Colonnades, Ind.72 F.2d 42, 48 (5th Cir. 1973).
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of the second amended complaint either had not occurred at all or did not warrant
any further penalties.Transcript of Oral Argument at 53-54. When asked at oral
argument how Respondent would be prejudiced if the motion to amend were
granted, Respondent's counsel merely stated: "Whether or not Great Lakes would
have done anything diffent * * * | really can't say."ld. at 53. Therefore, there is

a significant question as to whether the presidifiger should have denied the
motion to amend in the absence of a demonstration by the Respondent that it was
caught off guard by the Region's motion or thatdgtild be prejudiced if the amend-
ment were allowed®

However, the Board agrees with the presiding officer's conclusion that
none of the new violations alleged in the Second Amended Complaint have been
proven. Therefore, the result of this litiga would be the same whether or not the
amendment is filed. Accordingly, the Board affirms phesiding officer's order
denyingthe motion to file a Second Amended Complaint. Board will not
interfere with the presiding officer's ruling on a procedural matter in a case where
a reversal would not change the outcome of the litigation, and therefore was, at
worst, harmless erroft

Each of the alleged additional violations will be considered in turn, and
has been determined to be unproven.

Il. INTENTIONAL DREDGING OF ADDITIONAL UNPERMITTED
SEDIMENTS: COUNT 4

8 The Board recognizes that "a Hearing Examiner has wide latitude as to all phases of the conduct
of the hearing."Fairbank v. Hardin 429 F.2d 264, 267 (9th Cir. 197@grt denied400 U.S. 943
(1970). Cf. Copeland v. Bower861 F.2d 536 (9th Cir. 1988). The Administrative Procedure Act
provides that presiding officers may "regulate the course of the hearing" and "dispose of procedural
requests or similar mattersSee5 U.S.C. 8556(c)(5) and (7). Congress intended that presiding
officers in administrative hearings
have "the authority and duty -- as a court does -- to keep the hearing orderly and efficient." S.Doc. No.
248, 70th Cong., 2d Sess. 207 (1946). The Agency's Consolidated Rules of Practice authorize the
presiding officer to "take all measures necessary for the maintenance of order and for the efficient, fair
and impartial adjudication of issues arising in proceedings governed by these rules." 40 C.F.R.
§22.04(c)(10). However, in the instant case, the presiding officer did not base his ruling denying the
motion to amend the complaint on considerations relating to the conduct of an orderly and efficient
hearing.

% An appellate tribunal will generally disregard an error "which does not affect the substantial
rights of the parties. Texas-Capital Contractors, Inc. v. Abdn883 F.2d 261 (5th Cir. 1990), n.7 at
270.
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The Second Amended Complaint alleges that Respondent dredged
unpermitted sethents from an area "in the vicinity of and west of a line identified
as Station 182+00 on Great Lakes' pre- and post-dredge survey charts" on the last
day before dredging was halted by a court order. Initial Decisi@h 3t The
presiding officer held that the Region had not proven that the alleged unauthorized
dredging occurred. He relied on a statement of Mr. Stephen M. Sullivan, president
of Sea Surveyor, Inc., that "he could find no evidence of dredging south of the south
Federal Channel line in the 'node' area." vIt8 at 139. The presidingofficer
characterized Mr. Sullivan as a "knowledle, competent and forthright witness."
Initial Decision at 63. By contrast, he charaztst the assertions by Mr. Duffy and
Mr. Hilgendorf thathe dredging occurred as "vague." Initial Decision at 113. In
making his determination, the presiding officer was required to evaluate conflicting
and confusing results from pre-dredge and post-dredge bathymetric and side scan
surveys. Initial Decision at 54-63. Although the Board is not required to defer to
the presiding officer's findings, the presiding officer has seen and heard the witness-
es, and has expended considerable effort in studying the highly technical contradic-
tory evidence introduced in this proceeding. His findings deserve consideration.
The Board affirms them.

lll. OVERFLOW OF DREDGED MATERIALS: COUNT. 11

The Second Amended Complaint alleges that Respondent allowed
dredged material to spill over the side of the barge, in violation of the permit. The
presiding officer found that the Region had swaibstantiated this allegation. He
found that the onlynadence that spillage occurred was a notation in an Inspector's
Daily Report thatwo feet of dredged material was missing froboad No. 4.5
Initial Decision at 114. The inspector who made this notation was not called as a
witness during the hearing. The presiding officer characterized the Report notation
as "tooslender a reed upon which to preméssy augmentation of thproposed
penalty." Initial Decision at 114. The Board affirms his holding.

V. OVERDREDGING: COUNTS 12-16

The Second Amended Complaint alleges that Respondent violated the
MPRSA and the permit when it dredged below the authorized depth of "-38 feet

&7 Inspector's Daily Report No. 54213, for the evening of May 14, contains an entry made

when the tug was 2.8 miles from the disposal site center, reading "Cannot read draft on barge, but looks
like approx. 2 feet is missing from top of load -- roll, pitch & yaw of scow is doing it." Tr. v.5 at 175.
CEx8at1l2.



PORT OF OAKLAND AND GREAT LAKES 41
DREDGE AND DOCK COMPANY

MLLW plus one footallowable overdepth." The presidioficer held that the
permit language merehgstates a contract term that establishéisnét for pay
purposes" and does not establish a permit limitation on the depth to which the
permittee or his contractonay dredge. Initial Decision &15. Based on his
interpretation of the permit, the presiding officer concluded that Respondent did not
violate either the permit or the Act when it dredged below -39 feet MLLW. Initial
Decision at115. The presidingofficer was influenced by the testimony of Mr.
Charles Roberts, chief engineer for the Port and a former district engineer for the
Corps, who stated that, in his opinion, the contractor could dredge below -39 feet
MLLW without violating the permit. Inial Decision at 82. Mr. David A. Browne,

a dredging expert, also testified that allowable overdepth means "the limits of pay."
Tr.v.24 at 191.

The permit language is ambiguous. While it can be read as an absolute
limit on dredging, it can also be interpreted as merely restating the contractual limit
for pay purposes. The Corps' use of contractual language bolsters the presiding
officer's conclusion that the permit was intended to be interpreted in the same
manner as the contract. Moreover, the phrase fe88MLLW plus one foot
allowable overdepth" appears in the permit under the heading "Project Description"
and is not included as one of the itemized "Permit Conditions." Since the presiding
officer heard extensive testimony as to the meaning of the provision, the Board will
accept the interpretation which thkesiding officer determined to be correct based
on the record.

V. INTENTIONAL UNPERMITTED DREDGING: COUNT 1, 10

The Second Aended Complaint restates the charges in Counts 1, 2 and
3 of the First Amended Complaint and adds that the unpermitted dredging and
disposal on whicltheyare based was partially intentional. The presiding officer
concluded that "there is no basis for augmenting the proposed penalty for alleged
intentional dredging into the prohibited A-2 area." Initial Decision at 112. For the
reasons set forth at section Il.6€upra Respondent's intent to dredge in the A-2
area in order to create a sideslope has been taken into account in determining an
appropriate penalty for these violations.

CONCLUSION
For the reasons set forth above, the Board assesses a total civil penalty of

$125000 against Respondent as follow$30,000for unlawful dredging and
disposal of unpermitted sediments, as alleged in Co$80,000for unlawful



42 PORT OF OAKLAND AND GREAT LAKES
DREDGE AND DOCK COMPANY

dredging and disposal of unpermittediseghts, as alleged in Count 3; $50,000 for
unlawful dredging andisposal of unpermitted sediments, as alleged in Count 2;
$15,000 ($5,00@ach)for three counts of off-center ocean dumping of dredged
sediments, as alleged in Counts 4, 5, and 7.

Payment of the civil penalty shall be made within 60 days after receipt of
this order by sending a certified or cashier's check in the amo@i2&f000,
payable to Treasurer, United States of America, to:

U.S. EPA, Region IX
(Regional Hearing Clerk)
P.O. Box 360863M
Pittsburgh, PA 15251

So ordered.



